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GRIFFIS, J.,, FOR THE COURT:
1. TheKirby Creek Bridge over Old Highway 26 in Stone County collapsed. Carrie Ladner suffered
severe injuries when she drove over the bridge, because she could not see the collapsed portion and stop
her vehideintime. Ladner sued Stone County, State Aid Road Congtruction, and State Aid Engineer

Foyd Kirk for her injuries. She aleged negligence, failure to properly maintain the bridge, failure to



ingpect, and faluretowarn. Circuit Judge Jerry O. Terry, ., presided over thebench trid. After Ladner
put on her case-in-chief, the defendants moved for a directed verdict. Judge Terry granted the motion.
12. Ladner appeds claming the court erred in holding the defendants immune and finding that the
defendants were not negligent. Wefind no evidencethat either State Aid Road Construction or the State
Aid Engineer was negligent, and we affirm the dismissd asto these defendants. However, we find that
Stone County was not immune and that Ladner satisfied her prima facie case againgt Stone County.
Accordingly, we reverse and remand for trial on the merits against Stone County.

FACTS
113. Kirby Creek Bridge, on Old Highway 26, is a concrete roadway supported by wooden beams.
Old Highway 26 is a State Aid road. Thus, Old Highway 26 qudifies for funding from the State Aid
divison of the Mississppi State Highway Commission, now known as the Mississippi Department of
Transportation.
14. Since at least 1995, Stone County, State Aid and the State Aid Engineer were dl aware that the
bridge' s wooden beams were rotting and deteriorating. At least twice ayear, from 1995 through 1999,
the County was made aware of the bridge' s deteriorating condition, either through the engineer’s report
or through the Board' s on Ste inspection of the bridge. With each ingpection, the engineer’ sreport noted
that the deterioration was advancing. Despite these reports, the Stone County road manager never
ingpected this bridge. Indeed, each of the defendants were aware that a mgjority of the wooden support
beams were rotten and that some were being crushed by the weight of the roadway.
5. In 1998, Stone County posted a Sgn that lowered the weight limit of the bridge from 10,000

poundsto 6,000 pounds. Thelower weight sign notwithstanding, the County was awarethat school buses,



weighing gpproximatdy 30,000 pounds, and logging trucks, weighing approximately 80,000 pounds,
continued to travel over the bridge. The traffic count over the bridge was 585 cars dally.
T6. In February of 1999, the State Aid Engineer told Stone County and State Aid that failure of the
bridge wasimminent. Although other bridgesin the county needed variousrepairs, thisbridgewasthe only
one which the State Aid Engineer listed as in danger of imminent failure. He recommended, ashe had in
years previous, to replace the bridge with a concrete bridge.
q7. None of the defendants ever recommended that the bridge be closed. On May 26, 1999, one of
the rotten pilings finally collgpsed and caused the middle of the bridge to collapse into adeep “V” shape.
118. Carrie Ladner livesin Steep Hallow, Pearl River County, Missssppi. On May 26, 1999, L adner
was traveling Old Highway 26 on her way to work at Stone County Hospitd in Wiggins. A little before
seven that morning, Ladner passed a school bus as both were traveling in the same direction, toward the
bridge. WhenLadner arrived at the bridge, she did not see the collapsed portion and began to cross over
the bridge. It wastoo late. Her car went airborne and crashed on the opposite side of the bridge on Old
Highway 26.

STANDARD OF REVIEW
19.  Webeginby noting that the proper motion was not one for adirected verdict. Instead, inabench
trid, the proper motionto make at the close of plaintiff’s case-in-chief isamotion for involuntary dismissal
under Rule 41(b) of the Missssppi Rules of Civil Procedure. Partlow v. McDonald, 877 So. 2d 414,
416 (117) (Miss. Ct. App. 2003). Rule50(a) directed verdicts are reserved only for jury trids. 1d. This
distinction must be understood, because the standard of review for adismissd is different than that for a

directed verdict. Id.



910.  Our consderation of this appea will be based on the correct Rule 41(b) standard of review. Id.
In congdering a motion for involuntary dismissa under Rule 41(b), the trid court should consider “the
evidencefarly, asdisinguishedfrominthe light most favorable to the plaintiff,” and the judge should dismiss
the caseif it would find for the defendant. Century 21 Deep S. Props,, Ltd. v. Corson, 612 So. 2d 359,
369 (Miss. 1992). We must gpply the substantia evidence/manifest error sandard to an apped of agrant
or denid of amotion to dismiss pursuant to M.R.C.P. 41(b). 1d. Where there arguably is evidence that
aparty might be entitled to ajudgment, the court errsindismissingthe case. Aronson v. Univ. of Miss.,
828 So. 2d 752, 756 (114) (Miss. 2002). We defer to findings of fact and review lega condusions de
novo. Id. at 755 (112).
ANALYSS

11. Thetrid court held that Ladner did suffer persond injuries as adirect result of the collgpse of the
Kirby Creek Bridge. However, the court hdd dl defendants were protected by discretionary function
immunity set out in Mississippi Code Annotated Section 11-46-9(d)(1972). Alternatively, the court held
that the defendants were not negligent in the bridge' s collapse, because there was no evidence to show
what the defendants should have done differently.

f12. Ladner argues discretionary function immunity does not apply when the duty is imposed by law.
She also dams that someone mugt firs make a decision and exercise judgment for the discretionary
function immunity to gpply. Ladner also contends that the defendants were negligent in that they failed to
properly maintain Kirby Creek Bridge in a safe condition, they negligently repaired the bridge, they falled

to properly inspect the bridge, and they failed to warn her of a dangerous condition.



l. Did thetrial court err in dismissing the State Aid defendants?

13. Thedutytomaintain State Aid roads and bridges is del egated to the boards of supervisorsinthar
respective counties. Miss. Code Ann. § 65-9-25 (Rev. 2001). Whilethe State Aid office hasthe authority
to maintain and repair roads, it is not duty bound to do so. Jenkinsv. Miss. Dep’t of Transportation,
904 So. 2d 1207, 1211 (118) (Miss. Ct. App. 2004). To mantain a negligence cause of action, plaintiff
must prove duty, breach, causation and damages. Since the State Aid defendantsdid not have a duty to
repair or maintain the bridge, Ladner could not maintain a negligence action againgt themfor breach of this
duty. Accordingly, thetrid court was correct to dismissthe falure to maintain and negligent repair counts
agang the State Aid defendants.

114. The State Aid defendants did have an affirmative duty to inspect State Aid bridges, such as the
Kirby Creek Bridge. Id. However, Ladner put on no evidence that proved that the State Aid defendants
negligently performed this function. Therefore, we affirm the dismissd of Ladner’s clam for falure to
ingpect the bridge againgt the State Aid defendants.

115. Ladner sfind damwasthat the State Aid defendants had a duty to warn or otherwise protect her
againg the danger of Kirby Creek Bridge s collapse, because it was a dangerous condition of whichit had
actual notice. To state a cause of action under the dangerous conditionexemptionof the Missssppi Tort
ClamsAct (“MTCA”), aplantiff must show: (1) a dangerous condition, (2) on the government entity’s
property, (3) which the government entity caused, or of which it had notice and time to protect or warn
againgt, and (4) the condition was not open and obvious. Miss. Code Ann. § 11-46-9(v) (Rev. 2002).
SeeLowery v. Harrison County Bd. of Supervisors, 891 So. 2d 264, 267 (112) (Miss. Ct. App. 2004).

Ladner’ sdamfalsonthe second element. There was no dispute that Kirby Creek Bridge was a county



road, not agate highway. Therefore, she cannot maintain a dangerous condition cause of action againgt
the State Aid defendants.
116. Because Ladner faled to prove that the State Aid defendants were negligent, it is not necessary
for usto determine whether the State Aid defendantswereimmune. Therefore, we affirm the trial court’s
dismissal of the State Aid defendants under Rule 41(b) of the Mississppi Rules of Civil Procedure.

. Did thetrial court err in dismissing Sone County?

A Is Stone County protected by discretionary function immunity?

17.  The MTCA provides that a governmentd entity is immune from a tort suit “[b]ased upon the
exercise or performance or the fallure to exercise or perform a discretionary function or duty on the part
of agovernmenta entity or employee thereof, whether or not the discretionbe abused.” Miss. Code Ann.
§ 11-46-9(d) (Rev. 2002). “Governmenta entity” includes counties within the State. Miss. Code Ann.
§811-46-1(g) and (i) (Supp. 2004). To beimmune, thediscretionary act must involve an element of choice
or judgment, and the choice must involve socid, economic or political policy. Jones v. Miss. Dep't of
Transportation, 744 So. 2d 256, 260 (110) (Miss. 1999).
118.  Furthermore, Missssppi has adopted federd courts interpretation of discretionary function
immunity. L.W. v. McComb Sep. Mun. Sch. Dist., 754 So. 2d 1136, 1143 (128) (Miss. 1999); Jones,
744 So. 2d at 263-64 (123); Miss. Dep't of Transportation v. Trosclair, 851 So. 2d 408, 416 (1123)
(Miss. Ct. App. 2003). Specificdly, thisinterpretation comesfrom\Wright v. United States, inwhich it
was held:

The discretionary function exemption is intended to protect public policy objectives. It

would run counter to the discretionary function exemption to second-guess or micro-
manage the kinds of steps appropriate to maximize safety in government facilities, even



where the decisons are made below the policy level. Within that broad discretion,

reasonable steps of a type determined by management to minimize risks of personal

injury are necessary. Failureto take any such steps wherefeasibleis negligent and

not within the discretionary function exemption, even though the particular nature

of the appropriate stepsis discretionary.
866 F.Supp. 804, 806 (S.D.N.Y. 1994) (citations omitted) (emphasis added).
119. The gid of Ladner’s claim is that Stone County knew Kirby Creek Bridge was defective and
dangerous, but the falure to correct the problem caused the bridge to collapse and injure her. Ladner
further put on evidencethat the steps needed to protect her againg this dangerous condition were feasible
with respect to money and time. For example, there was evidence that it only took the county one month
to repair the bridge after it collgpsed. The county had been onnoticefor five yearsthat the bridge needed
repair. Additiondly, the county wasaware, in February of 1999, that the bridge wasin danger of imminent
collapse. Thebridgedid not collgpse until May 19, 1999, giving the county adequatetimeto haverepaired
the bridge before the collapse. There was evidencethat the county had gpproximately 1.2 million dollars
inState Aid funds, and evenif it repaired dl the roads and bridges that it needed to repair, they would have
only cogt it one million dollars. Therefore, the county had more than enough money to fix Kirby Creek
Bridge, without jeopardizing funds for other road and bridge projects. Therefore, Stone County is not
immune from its duty to properly maintain and repair Kirby Creek Bridge and its duty to warn of a
dangerous condition.
920.  Additiondly, wefind this case fdls under L.W. v. McComb SeparateMunicipal School Digtrict.
L.W. providesthat whereaduty is imposed by law, that duty must be performed with ordinary care. 754

So. 2d at 1142 (1125). Thedatutory duty at issuein L.W. was the duty of the schools to “hold students to

drict account” for disorderly conduct. Id. Even though discretion could technicaly be said to determine



wha amount of discipline to use, this was not enough to render it adiscretionary function. 1d. at 1141
(124). Therefore, under Section 11-46-9(b), ordinary care was the standard to be used in carrying out
this statutory duty. 1d. at 1142 (125).

7121. Jugasin L.W., herethe duty wasimposed by statute. Stone County was under the statutory duty
to “properly maintain” and to inspect State Aid roadssuchasKirby Creek Bridge. Miss. Code Ann. 88
65-7-117 and 65-9-25 (Rev. 2001). The county had the congtitutiona duty to “perform such other duties
as may berequired by law.” Miss. Congt. Art. 6, 8 170. Like the statutory duty at issuein L.W., these
dutiesmay be said to involve discretion. Nevertheless, eventhough these dutiesmay involve some degree
of discretion on the part of Stone County, this is not enough to convert them into discretionary functions.
The gatutory duty trumps the discretionary function immunity. L.W., 754 So. 2d at 1142 (127).
Therefore, Stone County is not immune fromitsduty to properly maintain, ingpect, and perform such other
duties as may be required by law, with respect to Kirby Creek Bridge.

722. We ds0 note the case law that provides that maintenance and repair of roads are discretionary
functions. Mohundro v. Alcorn County, 675 So. 2d 848, 854 (Miss. 1996). However, the court’s
andydsin Mohundro was based on a statute which makes the counties “ overseers’ of thar roads. 1d. at
853. Mohundro did not take into account the statutory duties at issue here. If aduty isimposed by
statute, it is not a discretionary function. L.W., 754 So. 2d at 1142 (127) (quoting Mosby v. Moore, 716
So. 2d 551, 557-58 (1132) (Miss. 1998)). Mohundro is further didinguisheble from the present case,
because the court held there was no evidence that the county was negligent initsconstruction of the culvert
at issue. 675 So. 2d at 854.

123.  For these reasons, we reverse the trid court’ sfinding of discretionary function immunity.



B. Did thetrial court err in holding Stone County was not negligent?

7124. The MTCA givesimmunity only if the government performs its statutory dutieswithordinary care.
Miss. Code Ann. 8 11-46-9(b) (Rev. 2002). SeelL.W., 754 So. 2d at 1142 (125). There was testimony
that the county road manager was the person from the county charged with the duty of mantaining and
repairing roads and bridges. He testified that he never went to inspect Kirby Creek Bridge, despite the
reportsfromthe engineer. He then testified he did not recommend the bridge for repair, becauseit did not
seem warranted to him. This was despite the fact that he was told failure was imminent.

925.  Further, the evidence showed that the county had actud notice, twice a year for five years that
Kirby Creek Bridge was advancing in decay. The engineer consstently advised the Board to repair the
bridge or to replace it with a standard concrete bridge. Witnessesfor the county testified that it considers
the engineer to be an expert and that it had no reasonto doubt hisrecommendation. Ample testimony was
that the county had the money and the time to either fix or close the bridge.

926. For yearsthe county did nothing except post alowered weight limit Sgn on the bridge and splice
the pilings. A witnessfor the county testified that whenhe read that Kirby Creek Bridge was in danger of
imminent failure, he knew the bridge was going to collgpse. Despite the fact that Kirby Creek Bridge was
the only bridge listed inthis conditionin February 1999, the county decided to repair another bridge, which
they were doing at the time of Kirby Creek Bridge's collapse. Stone County cannot be said to have
exercised ordinary care when it infact failed to perform its statutory duty to properly maintain the bridge.
127. Moreover, the uncontroverted evidence wasthat (1) the rotting bridge was a dangerous condition,
(2) on county property, (3) exacerbated by the county’ s negligence, (4) of which the county had actua

notice and time to correct or warn againgt, and (5) which was not open and obvious to Ladner. It was



undisputed that the county had more than enough time and money to replace Kirby Creek Bridge with a
standard concrete bridge, per the engineer’ s recommendations.

128. To state acause of actionunder the dangerous conditionexemption of the MTCA, aplaintiff must
show (1) adangerous condition, (2) on the government entity’ s property, (3) which the government entity
caused, or of which it had notice and time to protect or warn againgt, and (4) the condition was not open
and obvious. Miss. Code Ann. 8 11-46-9(v) (Rev. 2002). SeeLowery, 891 So. 2d at 267 (12). Here,
the Plantiff satisfied her prima facie case of falure to properly mantan and repair the bridge, or in the
dterndtive to warn againd its dangers.

129.  Asfor thefalureto ingpect count againgt Stone County, there was evidence offered for and againgt
thisclam. The Board and the engineer did make the required inspections. No evidenceimplied that they
performed this negligently. However, the county road manager testified that he never inspected the bridge
despite the numerous reports fromthe engineer that the bridge wasin ever worsening conditionand inneed
of repair. A former county board member testified that the county road manager had a duty to inspect,
repair and mantaintheroads. Consdering the evidencefairly, wefind the county may beligble for itsroad
manager’ sfalure to ingpect Kirby Creek Bridge a dl.

130. Wehald that Ladner has stidfied her primafacie case ondl counts. It waserror for thetria court
to hold that Stone County was not negligent. Therefore, wereversethedismissal of the case against Stone
County.

131. ByrasngaRule41(b) motionto dismiss, adefendant does not walve itsright to put onits case-in-

chief, should the motion be denied. Miss. R. Civ. P. 41(b). Thereforethe proper remedy isto remand the

10



case so the trid may continue, and Stone County may have the opportunity to present its defense.
Aronson, 828 So. 2d at 756 (114).

CONCLUSION
132.  Wedfirmin pat and reverse and remand in part. We affirm the lower court’s dismissd of the
State Aid defendants. We reverse the dismissal of Stone County and remand the case for further
proceedings consistent with this opinion.
133. THE JUDGMENT OF THE CIRCUIT COURT OF STONE COUNTY DISMISSING
THE ACTION IS AFFIRMED IN PART AND REVERSED AND REMANDED IN PART.
ALL COSTSOF THISAPPEAL ARE ASSESSED EQUALLY BETWEEN APPELLANT AND
APPELLEES.

KING, CJ., LEE AND MYERS, P.JJ., IRVING, CHANDLER, BARNES, ISHEE,
CONCUR. ROBERTS, J., NOT PARTICIPATING.
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